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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 

--------------- - -X 


JAMES KAYLOR, 

Petitioner, 

-against- 

UNITED STATES OF AMERICA, 

Respondent. 


74 C 12 92 


MEMORANDUM 

AND 

ORDER 


APPEARANCES: 


WILLIAM J. GALLAGHER, ESQ. 

The Legal Aid Society 
Federal Defender Services Unit 
Attorney for Pditioner 
3y JONATHAN J. SILBERMANN, ESQ. 

DAVID G. TRAGER, ESQ. 

United States Attorney, 

Eastern District of New York 
Attorney for Respondent 
By DAVID S. GOULD, ESQ. and 
SAMUEL H. DAWSON, ESQ. 
Assistant U.S. Attorneys 


NEAHER, District Judge. 


Petitioner filed this motion pursuant to 28 U.S.C. 
§2255 to vacate a sentence of ten years imprisonment imposed 
after he was found guilty by a jury of theft from interstate 
commerce. Petitioner's conviction was affirmed by the Court' 
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carrying beef from Nebraska to Queens, New York. At rrial, 
counsel stipulated that the only issue for jury dsreruin aricr. 
was the identity of petitioner as one cf me hijackers. 

The strongest evidence agaiust peticicner cn this 
point was the testimony of Carl Wclverton, the driver cf the 
hijacked vehicle. Wolverton positively identified petitioner 
as one of the hijackers. Two butchers, Charles Siuonian and 
Nicholas Stolfi, testified that they discussed the purchase 
of meat with a man called "Shorty" on July 21, 1972. Both 
men, however, testified that petitioner was not "Shorty." 

Henry Stanech, a New York City police officer, testified that 
petitioner admitted to him on December 14, 1972 that his nick¬ 
name was "Shorty." There was also testimony from Special 
Agent Allen Garber, who headed the investigation for the 
Federal Bureau of Investigation, that after petitioner was 
informed of being indicted for the hijacking he said that "If 
I get uptight enough about this case I can tell you about it." 
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On this motion, petitioner urges -v: grcur.es for 
vacating his sentence: (1) that he was denied the effective 
assistance of counsel, and (2) that curing ere ureal he was 
subjected to an impermissible in-ccurt ideneificaeion, i-e_-, 
Wolverton's. In support of his first ground, peeieicner 
maintains that his court-appointed counsel erred in (1) sug¬ 
gesting he plead guilty, (2) advising her net rc rake ere 
stand in his own behalf, (3) failing no discuss the case with 
him prior to trial and consequently being unprepared, and 
(4) refusing to allow his wife, Mrs. Bernice Kaylcr, to 
testify as to an alibi defense. 

The factual contentions underlying the alibi- 
defense claim were that petitioner had been with his wife 
the night of the hijacking, that ^ie had told petitioner's 
counsel during the trial that she would so testify and that 
counsel had ignored the offer. 

Because factual questions were raised by the peti¬ 
tion necessitating an evidentiary hearing, the court appointed 
the Legal Aid Society to represent petitioner and a hearing 
was held on July 11 and 17, 1975. The following represent 
the court's findings of fact and conclusions of law. Rule 


52(a), F.R.Civ.P. 
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I. 

At the hearing, petitioner’s trial counsel, 

Michael J. Gillen, Esq., testified that he has been an at¬ 
torney since 1956, had been an Assistant United States 
Attorney from 1961 to 1968 and had handled many hijacking 
cases, including 20 to 30 which actually went to trial. He 
recalled meeting with petitioner at the Brooklyn House of 
Detention but could not remember if it was before, during or 
after the trial. After the trial, he was in contact with 
petitioner and his family and until this petition was filed 
no one had mentioned to him the possibility of an alibi 
defense. He stated that he always checked out alibi defenses 
when raised and that Mrs. Kaylor never told him during the 
trial that she could alibi petitioner, although she was 
present during the trial. 

Further, Gillen testified that he did discuss a 
plea with petitioner but did not promise him a shorter sen¬ 
tence if he pleaded because he was aware that sentencing was 
entirely within the judicial province. 

Willie Glen Hopkins, petitioner’s nephew and con¬ 
victed co-defendant, testified that petitioner did not 
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participate in the actual hijacking. He admirued his cvn 
participation, aided not by his uncle but by :v: men, one cf 
whom closely resembled his uncle and who was also nicknamed 
"Shorty." He had met these two men, whose names he cid not 
remember, at a bar the night of the hijacking and they 
decided then and there to hijack the truck. He had never 
seen them before that night. Either during or after the 
trial, he did not tell anyone, except possibly his aur.u, the 
his uncle had not participated in the hijacking. 


Mrs. Kaylor testified than she spoke uo Gillen 
during the trial in the hallway ouuside the courtroom, and 
told him she "could tell him where James [petitioner] was on 
the particular day" (Tr. 66). According to her, Gillen said 
he would talk to petitioner about her testifying but never 
said anything else about it. 


The substance of her alibi testimony would have 
been that she and petitioner had gone to the movies on the 
night of July 20, 1972, and had thereafter gone home, eaten 
and gone to sleep. She admitted that she and petitioner had 
separated in May of 1972 and she did not remember what movie 


they saw that night. 





Although Mrs. Kaylor said she talked to Gillen on 
the phone before the trial she did not mention the alibi at 
that time. Moreover, she admitted she never told Gillen 
that they lad been to the movies that night; she merely tolc 
him "I could testify as to where we were " (Tr. 85). Nor 
did she try to communicate this valuable information to 
Gillen at any time after the trial even though both she and 
Gillen were present at the time petitioner was sentenced. 

Kenneth Kaplan, the Assistant United States Attorney 
who tried petitioner, testified that Gillen never told him 
he was going to try to get petitioner to plead guilty nor 
was any possible alibi brought to his attention. 

Petitioner took the stand and testified that 
shortly before the trial he met with Gillen in the courthouse 
jail and told him that he was not involved in any hijacking. 

At that time, he also told Gillen that his wife could alibi 
him. According to petitioner, Gillen then said, "I'll see," 
and walked away. 

Petitioner also testified that he first discussed 
with his wife their having been at the movies the‘night of 
July 20, 1972 during a visit in the courthouse detention cell 
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in January 1973. At that time, she asked him if he had told 


Gillen that they had been to the movies on the night of the 
hijacking and he replied that he had not — although he did 
tell her that he had told Gillen she could alibi him. In 
fact, Kaylor never told Gillen that they had been to the 
movies, either before, during or after the trial. Nor did he 
tell Frank A. Lopez, an attorney he contacted in an attempt 
to have him handle his appeal, that he had an alibi. 

The lc\w in this circuit is clear. In order to 
succeed on his Sixth Amendment claim, petitioner must show 


"that counsel was both grossly incompetent, and 
that 'the essence of a substantial defense* was 
thereby blotted out. United States ex rel. 
Testamark v. Vincent , 496 F.2d 641, 643 (2 Cir. 
1974), cert, denied , 95 S.Ct. 1585 (1975) . . . . 

United States ex rel. King v. Schubin , _ F.2d 

_ (2 Cir. 1975) . 


Assuming, without deciding, that petitioner's alibi 
defense would have been substantial if introduced at trial, 
petitioner is still entitled to no relief because the court 
finds that his counsel was never apprised of the existence 
of any possible alibi. The court is impelled to this con¬ 
clusion after assessing the credibility of the witnesses and 
drawing inferences from what was and was not done by the 

7 



various parties involved. 

Initially, the court finds it difficult to believe 
that if a viable alibi existed, petitioner and his wife 
would have treated the matter as casually as they apparently 
did. Mrs. Kaylor, according to her own testimony, never told 
Gillen that she and her husband went to the movies the nicht 
in question; she testified she merely told him she knew 
where he was — an ambiguous statement at best. 1 Nor did 
she press Gillen concerning this most important matter, 
either during or after the trial, even though she was 
present throughout the trial and at sentencing and communi¬ 
cated with Gillen after the trial. Finally, she did not 
mention the alibi to Gillen when she spoke with him on the 
phone prior to trial. 

Similarly, petitioner did not press Gillen about 
this alibi during or after the trial; nor did he request that 
Gillen be Elieved. He also did not mention it to Lopez, the 
attorney he contacted to handle his appeal. In fact, peti¬ 
tioner did not raise the alibi defense until he filed this 
§2255 motion, approximately one and a half years after his 
trial. It strains credulity to believe that a matter of this 





moment was never urged before, during or shortly after the 
trial, and compels the court to find that it was a recent 
fabrication manufactured to lend factual support to peti¬ 
tioner's legal contentions. 

Additionally, while a general reputation for com¬ 
petence is not conclusive as to perromance in a spec — ic 
case, the fact that petitioner's trial counsel was experi¬ 
enced in the handling of criminal cases, having been an 
Assistant United States Attorney for seven years and defense 
counsel for five years at the time of petitioner's trial, is 
certainly relevant on the question of his performance in any 
specific instance. It also supports the conclusion that he 
was never informed of any alibi defense. 

Petitioner's other claims of counsel error are 
also without merit. The court finds, based on the credible 
evidence, that Gillen did not attempt to coerce petitioner 
iuto pleading guilty. Even if he suggested a guilty plea, 
that would be a matter of strategy and could not form a 
basis for relief in this court. United States v. Garguilo, 
324 F.2d 795, 796 (2 Cir. 1963). See also United States v. 
Mata Ion, 445 F.2d 1215, 1218 {2 Cir. 1971). 







Similarly, the decision not to put peuiuicr.er on 

♦ 

the stand is committed to counsel's discretion arc is nor 

reviewable here. Cf. United States ex rel. Crispin v. 

Mancusi , 448 F.2d 233, 238 (2 Cir. 1971). Moreover, in 

2 

view of petitioner 1 s prior record, it as certainly arguable 
that advising him not to take the stand was a prudent course 
to follow. See id . 

Petitioner's claim that trial counsel was ur.pre¬ 
pared is wholly without merit. The transcript of the crral 
and testimony in this proceeding reflect that petitioner's 
counsel conducted his defense in a well-prepared and compe¬ 
tent manner. 


II. 

The government urges that petitioner is barred 
from raising the identification issue here because that 
question was before the Court of Appeals on direct appeal 
and decided adversely to him. Petitioner, however, points 
out that the identification issue was raised on appeal, not 
by him, but by his co-defendant, Willie Glen Hopkins, who 
was also the subject of Wolverton's in-court identification, 
and consequently ti.e issue was not both "raised and considered 
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on the appeal," Castellana v. United States , 378 F.2d 231 
233 (2 Cir. 1967), as to petitioner. 


Here, however, the trial court held a hearing and 
then permitted Wolverton to make the in-court identification 
It would be inappropriate for this court to review than 
decision, having been made by a court of coordinate juris¬ 
diction. 


Moreover, while it is true that the identification 
sue was not raised by petitioner in the Court of Appeals, 
it seems clear from that court's opinion that the identifi¬ 
cation question was considered as to both defendants. 

"Here the witness, after he left the stand, 
volunteered to Detective Flynn that he had 
recognized the appellants as the hijackers. 

The court quite properly conducted a hearing 
in the jury's absence to determine whether 
there were taint by virtue of the viewing of 
the defendants for the first time in the court¬ 
room, and satisfied itself that the witness 
was 'forthright' and his testimony positive. 

He had had, he had previously testified, a 
minute and a ha]f to see the hijackers at the 
time of the robbery, and his description of 
the appellants was accurate." 491 F.2d at 1132 
femphasis supplied). 


Under these circumstances, the court is of opinion 

O 

that the identification issue is foreclosed. 



1 . 


The court has considered other claims raised by 

. . A 

petitioner and found them also to be without me^it. 

Accordingly, petitioner’s motion to vacate his 
sentence is denied. 

SO ORDERED. 

The court wishes to express its thanks to Jonathan 
^* Silbermann, Esq., of the Legal Aid Society for his ab^e 
representation of petitioner in this matter. 


1^. kiJLXu2^ 


U. S. D. J. 


Dated: Brooklyn, New York 
November 24, 1975 
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FOOTNOTE S 


It is also noteworthy on the issue of petitioner's credi¬ 
bility because petitioner stated in his verified petition 
that: 

"Once when my wife was present he made his 
remark 'How can you refuse [ sic! them?' and 
my wife, Mrs. Bernice Kaylor told him, 'I 
Wj. 11 take the stand and refute them in most 
ff n °t all, of thexr allegations,' and mv 
court attorney vetoed the idea, refusing to 
talk any further in regard to her taking the 
stand in my defense." Petition at 4a. 

This varies markedly from Mrs. Kaylor's testimony that 
the conversation took place in the hallway and in peti¬ 
tioner's absence. Both versions are contradicted by 
Gillen's testimony that Mrs. Kaylor never said she could 
refute the government's witnesses (Tr. 19). The court 
chooses to credit Gillen's testimony. 


Petitioner had a prior criminal record involving larceny, 
weapons possession, burglary and grand larceny of a 
tractor-trailer. 


It is thus unnecessary to determine whether petitioner 
deliberately bypassed the orderly federal procedures 

by way of appeal . . . ." Kaufman, supra. 394 U.S. at* 957 * 

* n. 8. 

* 

1 4 

original petition, petitioner asserted a claim of 
apment. This claim is unsupported by any factual al¬ 
legations and, in any case, is wholly frivolous in view 
of the fact that the theory of his defense was that he 
was not a participant. 

Additionally, petitioner claimed he was denied a 
fair trial because of undue participation by the trial 
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judge. This claim was raised and rejected on direct 
appeal. United States v. Kaylor , supra . 491 F.2d at 
and cannot be relitigated here. Castellana, supra. 
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3. Larceny C=t54(l) . 

Participation in a theft may be in¬ 
ferred from possession of recently stolen 
goods. 

4. Criminal Law C=>339 

Trial court properly allowed testi¬ 
mony of both witnesses at trial who had 
made a prior photographic identification 
of defendant but who did not identity 
defendant at trial where there is no in¬ 
dication that there was an impermissible 
suggestiveness in the photographic iden¬ 
tification procedure. 

5. Criminal Law '5=4135(4) 

Statements made by defendant to 
FBI special agent after proper warnings 
of constitutional rights, one of which 
was made prior to time defendant asked 
for an attorney and the second of which 
was volunteered after the special agent 
had concluded background information 
interview, were- admissible in prosecution 
notwithstanding absence of counsel. 

G. Constitutional Law 0=266(3) 

Criminal Law 0=339 

A “show-up” is not per se inadmis¬ 
sible or violative of due process and the 
admissibility of identification in such 
procedure depends on the totality of cir¬ 
cumstances. 

7. Criminal I,aw 0=11(56.11 

In absence of any suggestion that 
prosecution was in any way attempting 
to bring confrontation about in the fash¬ 
ion that it occurred, there was no re¬ 
versible error in permitting driver of hi¬ 
jacked truck who gave testimony and 
was excused from returning to the 
stand, to identify defendants as persons 
involved in hijacking, where driver vol¬ 
unteered to detective after his testimony 
that he had recognized defendants as hi¬ 
jackers-and court after hearing deter¬ 
mined that identification testimony was 
not tainted by witness’ view of defend¬ 
ants in courtroom. IS U.S.C.A. § 6o9. 

8. Infants 0=69 

Merely an implicit finding that de¬ 
fendants would not derive benefit from 


treatment under the Youth Corrections 
Act is sufficient to fthoriza court to 
sentence defendant oth : than pursuant 
to such Act where there is a sufficient 
record. 13 U.S.C.A. § 5010(d). 

9. Infants 0=69 

Statements of trial judge before 
verdict that he always took youth of¬ 
fender eligibility into consideration 
when sentence is imposed and that in 
imposing sentence court had taken into 
account fact that defendant was quite 
young at time he committed crime were 
ifficient to constitute an implicit find¬ 
ing that defendant would not derive ben¬ 
efit from treatment under the houth 
Corrections Act. 18 U.S.C.A. § 5010(d). 

10. Criminal Law 0=986 

Trial court did not err in failing to 
consult with sentencing panel operative 
in the Eastern District of New ^ork 
with respect to imposition of sentence 
since the functioning of nonseutencing 
judges was purely advisory. 


Michael J. Gillen, Brooklyn, N. \ for 
appellant Kay lor. 

Mark A. Landsman, Brooklyn, N. h. 
(Lawrence Stern, New York City, of 
counsel), for appellant Hopkins. 

Kenneth J. Kaplan, Asst. U. S. Atty. 
(Robert A. Morse, U. S. Atty. E. D. N. 
Y., L. Kevin Sheridan, Asst. U. S. Atty.), 
for appellee. 

Befo-e MOORE and OAKES, Circuit 
Judges; GURVEIN,* District Judge. 

OAKES, Circuit Judge: 

This appeal arises out of convictions 
for the theft of a tractor-trailer contain¬ 
ing a shipment of 49 head of hung beef 
valued on July 20, 1972, the tune of the 
theft at $22,000. The convictions were 
on a substantive count of stealing, with 
intent to convert to appellants’ own use 
(18 U.S.C. § 659), the tractor-trailer, 
which was traveling in interstate com¬ 
merce from Dakota City, Nebraska, to 

. Hen. Murray I. Gnrfeia. United State. District Judge Mr the Southern District of New York, 
sitting by designation. 
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the Jamaica Wholesalers in Jamaica, 
Queens. Appellant Kaylor was "sen¬ 
tenced to a term of imprisonment of ten 
years and appellant Hopkins to one of 
seven years. 

Appellant Kaylor claims that the trial 
court’s conduct deprived him of a fair 
trial, that there was not competent evi¬ 
dence before the grand jury identifying 
him so as to support an indictment, that 
the trial court, erred in not suppressing 
the testimony of two witnesses who 
refused to identify him in court and 
that the trial court improperly received 
in evidence certain admissions by appel¬ 
lant. Appellant Hopkins argues that an 
in-court identification of him by the 
driver of the tractor-trailer was tainted 
by the fact that it had occurred after 
the witness had testified and when he 
was recalled after having seen appellant 
at the counsel table, and that the court 
erred in refusing to sentence appellant 
pursuant to the Youth Corrections Act 
and ir refusing to consider possible rec¬ 
ommendations of the sentencing paned 
which is operative in the Eastern Dis¬ 
trict. of New York. 

Carl Wolverton, j»er-the-road trac¬ 
tor-trailer driver, was the lucky fellow 
who arrived in Jamaica with the 40 beef 
carcasses all the way from Dakota City, 
Nebraska. He parked his truck, and at 
about 11 o’clock that night went for a 
few minutes to get a sandwich. When 
he returned to the truck, as he was 
about to “pick a little’’ at his guitar and 
Wk the door to the cab, someone opened 
ii, pointed a gun at his head and told 
him to get in the bunk at the back of 
the cab. One man held a gun in his ear 
and a second tied his arms and legs with 
r»pe and subsequently put white tape 
< ver his eyes and over the top of the 
r"pe. One of them roughed him up by 
hi*ting him “a few good clips” with the 

in on his head, and after being driven 
around for a couple of hours and 
'tripped to his underwear, Wolverton 
thrown out of the cab of his tractor 
1 a "sack of talers” into a Dodge van, 
i *-:. n hit, kicked and urinated upon. 
' was abandoned in the van and 


UNITED STATES v. KAYLOR 112!) 

Cite a* 191 F IM 1127 (1973) 

in Jamaica, worked himself free during the follow- 
or was "sen- ing morning. 

snment of ten The Dodge van had been stolen in 
ins to one of Brooklyn the morning of the hijacking. 

and when found, the inside of the left 
that the trial front door bore the fingerprints of the 
lim of a fair appellant Hopkins. About 7:00 a.ra. an 
ompetent evi- alert New York City detective, John 
ry identifying Flynn, saw a tractor-trailer at Hege- 
dictment, that man and Logan Streets in Brooklyn 
it suppressing and began to follow it, his suspicions 
itnesses who aroused. He stopped it arid asked for 
in court and and received identification from the 
perly received driver, but stilt was suspicious, so he 
ions by appel- followed the truck to a meat market, 
irgues that an There five men in butcher’s jackets were 
him by the directing the vehicle into an alleyway, 
■r was tainted At this point Flynn called for assistance 
iccurred after and proceeded toward the vehicle when 
and when he the two people in the tractor-trailer 
seen appellant broke and ran. Sure enough, the trac- 
that the court tor-trailer turned out. to be Wolverton’s 
ence appellant with the Dakota City load of beef. At 
erections Act trial Flynn identified appellant Hopkins 
r possible rec- as the helper he had observed in the 
itencing paned truck. The other individual, the driver 
Eastern Dis- of the truck, has, however, never been 

apprehended. 

-the-road true- The proprietors of the Meat market to 
e lucky fellow which the truck was being delivered 
ith the 49 beef were Charles Simonian and Nicholas 
i Dakota City, Stolfi. While the tractor-trailer was ap- 
i truck, and at proaching the entrance of the meat mar- 
ht went for a ket, Simonian was standing at the back 
idwich. When with an individual he knew as “Shoi-tv,” 
k, as he was which also happens to be a nickname for 
his guitar and appellant Kaylor. This individual was 
omeone opened black and described by Simonian a3 
head and told about 5' 5" to 5' 8" with a stocky build 
it the back of and short cropped hair, ”0 to 35 years 
gun in his ear old, and having no beard or moustache. 
} and legs with “Shorty” had been around before to see 
,ut white tape if these butchers wanted to buy some 
the top of the meat. On that very morning “Shorty” 
ned him up by had telephoned Simonian and told him 
clips” with the that he had some meat for him, and the 
;r being driven two had met in a luncheonette a few 
of hours and doors down the street and gone to the 
>ar, Wolverton meat market when Simonian opened it. 
} (>f his tractor Simonian did not want the whole trailer 
o a Dodge van, load of meat because it was "too much.” 
uri. >d upon. Before the grand jury . a Simonian 
the van ar.d and his partner, Sto..., id-: tiffed a pic- 
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ture of James Kay lor as the man they 
knew as “Shorty” when they were shown 
a spread of photographs. This picture 
of Kaylor, like their description of 
“Shorty," was of a man without a mous¬ 
tache or a beard. At the time of trial, 
however, while both of the butchers 
thought James Kaylor “looked like” or 
“resembled" “Shorty" they stated that 
Kaylor was not “Shorty.” At the time 
of trial Kaylor had grown a moustache 
and beard, had longer hair and puffier 
cheeks and was somewhat heavier than 
the “Shorty” that he "looked like” or 
“resembled ” 

On December 15, 1972, after a special 
FBI agent had warned Kaylor of his 
constitutional rights, Kaylor told him 
that “If I get uptight enough about this 
case I can tell you about it,” and that “I 
know about those two guys in the meat 
market and they should never have paid 
the police the $500.” 

At the trial, the tractor-trailer driver, 
Wolverton, appeared but during his 
ot iginai testimony was not asked wheth¬ 
er he could identify either of the two de¬ 
fendants. When he left the stand, how¬ 
ever, he went back to the witness room 
and told Detective Flynn that he could 
identify the hijackers. Before permit¬ 
ting him to testify, the court held a 
hearing on suggestiveness out of the 
presence of the jury and found that no 
impropriety or suggestiveness had oc¬ 
curred. The witness was permitted to 
retake the stand in the presence of the 
jury and he then identified the two de¬ 
fendants as the hijackers. 

[1] We have examined the record 
with some care in the light of United 
States v. Friedgoog, 69 Crim. 102 (E.D. 
N.Y., Dec. 1, 1972) (Rosling, J.), re¬ 
manded, No. 73-1122 (2d Cir., Apr. 25, 
1973) (mem.) and United States v. Naz- 
zaro, -172 F.2d 302 (2d Cir. 1973). We 
do not find that the trial judge over¬ 
stepped his duty more than a moder¬ 
ate- to clarify ambiguous questions and 
testimony for the jury and to insure 
that the trial was fairly conducted.” 
Sec Uni ed -states v. Pellegrino, 470 F. 
:ii 12u.i, IR/O (2d Cir. 1972), cert, de¬ 


nied,. 411 U.S. 918, 93 S.Ct. 1556, 36 L. 
Ed.2d 310 (1937). See algo United 
States v. Boatner, 473 F.2d 757, 740-741 
(2d Cir. 1973). Appellant Kaylor’s 
principal complaint is directed toward 
the interrogation by the court of the 
witnesses Simonian and Stolfi after 
their testimony that Kaylor resembled 
or looked like the “Shorty” they talked 
to, but was in fact not him. The court, 
quite correctly, we think inquired of the 
witnesses to determine in what respects 
their memories of the appearance of the 
“Shorty" they did see differed from that 
of the defendant Kaylor in court, espe¬ 
cially since the photographic identifica¬ 
tion they had made was of a photograph 
of the appellant himself. True, the 
court referred to “the Shorty in the 
courtroom” but there was subsequent 
testimony by a New York City police of¬ 
ficer that he had asked appellant Kaylor 
if his name was “Shorty” and Kaylor 
had replied that he was known by that 
name. The court did remark about the 
witness Stolfi's obvious nervousness aft¬ 
er he had told the prosecutor he was 
“very, very nervous” and defense coun¬ 
sel had accused the prosecution of trying 
to inject “something of fear” into the 
case. All that the court did was to say 
that it was obvious tuat the witness was 
nervous or afraid, since he was stutter¬ 
ing. repeating himself and hesitating to 
answer, without in any way indicating 
any belief as to why the witness was 
afraid. Lastly, the court’s inquiry of 
Stolfi whether his butcher shop was still 
in the neighborhood and whether his 
number was in the phone hook would give 
some explanation for the witness’s ner¬ 
vousness, perhaps, but would not. neces¬ 
sarily point toward appellant; as any 
trial judge knows, many witnesses are 
nervous especially when testifying in a 
case involving violence. It does not base 
to be the defendant who frightens the 
witness; indeed, if in fact there were 
another "Shorty” as appellant Kay-Id 
claims, then the witness might haw- 
been fearful because he d:d rot sac 
the appellant as “Shorty." In any vase, 
the witness's fear was relevant. 
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[2, 3J Suffice it to say that the evi¬ 
dence of Simonian and Stolfi identifying 
Kaylor as “Shorty” from photographs 
was sufficient to warrant Kavlor's in¬ 
dictment in light of the testimony before 
the grand jury that "Shorty” had offered 
to sell the meat in the hijacked trailer. 
This evidence indicated a “reasonable 
probability” that the crime of hijacking 
had been committed by Kaylor, and that 
is enough to warrant an indictment. 
See Carrado v. United States, 93 U.S. 
App.D.C. 13.3, 210 F.2d 712, 717, cert, 
denied sub nom. Atkins v. United 
States, 347 U.S. 1018. 74 S.Ct. 871. 90 
L.Ed. 1140 (1954); Shusan v. United 
States, 117 r.2d 110, 113 (5th Cir.), cert, 
denied, 313 U.S. 574, Gt S.Ct. 1085, 85 
L.Ed. 1531 (1941). Participation in a 
theft may be inferred from the. posses¬ 
sion of recently stolen goods. United 
States v. DeSisto, 329 F.2d 929, 935 (2d 
Cir.), cert, denied, 377 U.S. 979, 34 S.Ct. 
1385, 12 L.Ed.2d 747 (1964). See 

Barnes v. United States, 412 U.S. 837, 
93 S.Ct.. 2357, 37 L.Ed. 380 (June 18, 
1973). 

[4] The trial court properly allowed 
the testimony of Simonian and Stolfi at 
trial. The fact that they refused to 
m ike an identification then did not take 
away from their prior photographic 
identification. Simonian had selected 
Kavlor’s photograph from a book of 
some 100-150 photos the very day he had 
seen "Shorty.” Subsequently two photos 
(including the or.e previously selected) 
were included in a spread of nine from 
which both Simonian and Stolfi selected 
one, a front and side photo. There is no 
indication that there was impermissible 
-uggestiveness despite the presence of 
two photos in the spread since the ap- 
! 'irance of the photographed individual 
”■ apparently sufficiently different as 
t i ran. e each of the two witnesses to se- 

■f only the one photo. Cf. United 
>'a*es ex rel. Johnson v. Department of 
‘ •r- ction, 161 F.2d 956 f.2d Cir. 1972); 

■ 1 States v. Mugnotti, 4”' !•'..!i 
’ •2d Cir. 1972). Their testimony 
■ • ‘ uirded, to be sure, for reasons pro- 
stated, but it cannot be said, as 


appellant claims, that the witnesses nev¬ 
er really identified even the picture of 
Kaylor as the “Shorty” with the meat. 

[5] Appellant Kaylor complains that 
the court should not have admitted his 
statements to the FBi Special Agent 
made after Miranda warnings but in the 
absence of the attorney requested by 
Kaylor. But the statements or admis¬ 
sions were volunteered—one that “If I 
get uptight enough I can tell all about 
this case” and the other “I know about 
those two guys in the meat market and 
they should never have paid the police 
the $500." The fir3t was made before 
Kaylor asked for an attorney and the 
second was volunteered after the Special 
Agent had concluded his background in¬ 
formation interview. As such, neither 
Massiah v. United States. 377 U.S. 201, 
84 S.Ct. 1199, 12 L.Ed.2d 246 (1964), 
nor Milanda v. Arizona, 384 L T .S. 436, 86 
S.Ct. 1602, 16 L.Ed.2d 694 (1966) is ap¬ 
plicable. United States v. Gaynor, 472 
F.2d 899 (2d Cir. 1973); United States 
v. Garcia, 377 F.2d 321, 324 (2d Cir.), 
cert, denied, 389 U.S. 991, 88 S.Ct 489, 
19 L.Ed.2d 434 (1967). 

|6,.7J Appellant Hopkins complains 
that the court permitted the trucker, 
Wolverton, to return to the stand and 
make an identification which he had not 
made in the first'instance; the objec¬ 
tion is based upon the suggestiveness of 
the situation since—had the defendant 
known there was going to be identifica¬ 
tion testimony—he would have moved 
(and the court stated that it would have 
granted such a motion) to have the'de¬ 
fendant seated away from the counsel 
table. As it was, the identification of 
Hopkins amounted to a “show-up,” but a 
“show-up” is not per se inadmissible or 
violative of due process, depending rath¬ 
er upon the totality of the circum¬ 
stances, Neil v. Riggers, 409 U.S. 188 , 
93 S.Ct. 375, 34 L.F.d.2d 401 (1972); 
Stovall v. Denno, 338 U.S. 233, 87 S.Ct. 
1967, 18 L.Ed.2d 1199 (1967). It is 
quite apparent that the omission to ad¬ 
duce identification testimony from the 
witness on his first trip to the stand 
was a result of lack of preparation on 
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the part of the; prosecution (“we felt he •<' 
could [not] identify them in court”), co 
rather than to any bad faith, or an at- n 
tempt to produce a show-up. Lnited t 
States v. Famulari. -447 F.2d 137 < (2d f 
Cir. 1071). Here the witness, after he 
left the stand, volunteered to Detective nr 
Flvnn that he had recognized the appel- S' 
lants as the hijackers. The court quite • 
oroperly conducted a hearing in the ju- l 
rv’s absence to determine whether there I 
were taint by virtue of the viewing of e 
tv defendants for the first time m the 1 
cn art room, and satisfied itself that the 1 
witness was "forthright" and his testi- t 
moGv positive. He had had. he had pre- « 
viously testified, a minute and a ha>i to s 
see the hijackers at the time of the rob¬ 
bery and his description of the appel¬ 
lants was accurate. The prosecution 
could have been forewarned, since the 
witness himself apparently thought he 
could make an identification, but its 
omission to ask the key questions, we 
believe as did the court below, was inad¬ 
vertent. 

V.'e emphasize, in holding that there 
was not reversible error here, that there 
is not the slightest suggestion that the 
prosecution was in any way attempting 
to bring the confrontation about in the 
fashion that it occurred. 

[81 Appellant Hopkins seeks to have 
his conviction remanded for resentenc¬ 
ing however, because the trial cour- 
made no affirmative explicit tinding 
that appellant would “not derive benefit 
from treatment" under the Iioiith 
Corrections Act. 18 U.S.C. i 5010(d). 
This issue, unresolved in this circuit, see 
United States v. Guzman, 478 F.2d 7n9, 
7fi2 (2d Cir. 1973), has recently received 
cn banc consideration in two other cir¬ 
cuits. In Cox v. United States, 473 F 2d 
g:j 4 3:>,7 (4th Cir. 1973) (en banc), the 
Fouith Circuit stated that the “Youth 
Corrections Act must be used unless the 
sentencing judge finds that treatment 
under the Act would not be b-.'neticial. 
That finding should be based upon r.«a- 
‘ . The Fourth Circuit, al- 


5010(d) indicated that such a finding 
could be implied from a sufficient 
record. 473 F.2d at 337. A pare of 
the Ninth Circuit held that an implicit 
finding under § 5010(d) was sufficient; 
it nevertheless ordered the trial court to 
make a more explicit finding under that 
section upon remand. United States v. 
Jarrutt, 471 F.2d 220, 230 (9th Cir. 
1970 } In United States v. Coefseid, 4<b 
F.2d 1152 (D.C.Cir. 1973) (9-1 decision, 
en banc), however, the District oi Co¬ 
lumbia Circuit held, inter aim, that the 
finding required to be made under sec¬ 
tion 5010 vd) as a condition to an adult 

sentence is to be explicit. 

at 1158-1159. 


son . . • • * , v • — # 

though remanding Cox to* the district 
court for an explicit finding under s 


[9] My brethren go with Cox and 
Jnrratt essentially in holding that an 
implicit finding is all that is required 
They view—-quite properly I think tha 
this record contains such an implicit 
finding in -Tudge Ro-ding’s stating be¬ 
fore verdict that he “always take [a J 
youth offender eligibility “into consider¬ 
ation when sentence is to be imposed 
and in the sentencing minutes m the 
course of which appellant Hopkins’ coun¬ 
sel referred to the Youth Corrections 
Act and the court said, “In imposing 
sentence, which is not a light one, l have . 
taken into account the fact tha«, you 
were quite young at the time you com¬ 
mitted the crime.” 

I disagree with this view and would 
as did the District of Columbia Circuit 
in Coe field, require an explicit finding. 
See 47G F.2d at 1158-1159. It is true 
that an omission to make an explici 
finding is one more threshold to proper 
sentencing over which a district judge 
might trip. On the other hand, under 
the majority holding there may be quite 
u bit of appellate litigation over w..at iis 
“implicit." The purpose to be served b> 
the Youth Corrections Act. morco ', er ’ 
seems to me to require not only tha- 
there be an explicit finding in so man/ 
words that “the youth offender will not 
. derive benefit from treatment.’ but also, 
- as the District of Columbia court .-.etn- 
t • that the finding "must be supports. ->> 
reasons from which it can he determine 
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